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1. Introduction 

The criminal justice system rests upon a simple but non-
negotiable foundation: 

The rules must be applied independently. Not selectively. 
Not conditionally. Not by reference to institutional 
interest. 

Just, simply, applied. 

This principle is not aspirational. It is constitutional 
because the criminal law does not begin in the courtroom. 
It begins at the point where alleged harm is recognised as 
capable of constituting a crime. 

If that step is withheld, the system does not engage. 

No investigation. No evidence. No court. It’s that stark. 

The question addressed in this paper is therefore 
fundamental: 

What follows when the gateway to the criminal law is itself 
subject to influence? 



 

2. Crime Recording: The Constitutional Gate 

Crime recording is often described as administrative. 

It is not. It is the constitutional gateway through which the 
entire criminal justice system is activated. 

Once an allegation is recorded as a crime: 

• investigative duties arise 
• evidence must be gathered and preserved 
• disclosure obligations follow 
• prosecutorial consideration becomes possible 
• judicial oversight is ultimately engaged 

Without that act of recognition, none of these safeguards 
exist. 

The law is not defeated. Rather, it is never permitted to 
operate. 

 

3. Structural Conflict and Institutional Interest 

In any system governed by the rule of law, the recognition 
of crime must be insulated from competing interests. 

Risk arises where that insulation is weakened. 

Particularly where: 

• operational practice is shaped through centralised 
coordination 



• national policy environments influence interpretation 
• institutions responsible for recording allegations are 

themselves connected, directly or indirectly, to the 
subject matter of those allegations 

In such circumstances, a structural conflict emerges, not 
necessarily of intent, but of position. 

The same system which determines whether allegations 
enter the criminal process may also have an interest in 
how those allegations are characterised. 

That is not a procedural issue. It is a constitutional 
vulnerability. 

 

4. Recharacterisation as a Control Mechanism 

The most effective means of controlling access to the 
criminal law is not overt refusal - It is redefinition. 

Allegations capable of engaging criminal law may instead 
be: 

• reclassified as protest activity 
• treated as expressions of opinion or dissent 
• absorbed into intelligence systems rather than crime 

records 
• dismissed as matters outside criminal jurisdiction 

The effect is decisive. 

If an allegation is not recognised as a crime: 



• no investigative duty arises 
• no evidential process is triggered 
• no independent scrutiny follows 

The matter is removed from the justice system at the point 
of inception. 

Quietly, administratively and completely. 

 

5. The Constitutional Breach 

This raises a question which goes to the core of 
constitutional governance. 

The rule of law requires that: 

• access to justice is real, not conditional 
• legal thresholds are applied consistently 
• the recognition of crime is determined by law, not 

convenience 

Where the classification of alleged harm is capable of 
being shaped by institutional interest, those principles are 
compromised. 

The critical shift is this: 

The question ceases to be 

“Does this allegation disclose a crime?” 

It becomes 

“Will this allegation be permitted to be treated as one?” 



That is not a lawful transformation. It is actually a 
structural failure. 

 

6. Oversight: The Missing Safeguard 

Where such a risk exists, independent oversight should 
never be optional. It is absolutely essential and it has to be 
meaningful and properly accountable oversight itself. 

The following questions arise with urgency: 

• Who supervises systemic decisions relating to crime 
recording? 

• What scrutiny exists where national coordination 
influences operational classification? 

• How are decisions not to record allegations as crimes 
reviewed, audited or challenged? 

If these questions cannot be answered clearly, then 
independence cannot be demonstrated – it is a sham. It 
does not exist. 

Where independence cannot be demonstrated, public 
confidence cannot possibly be sustained. 

 

7. Conclusion 

The integrity of the criminal justice system does not fail in 
the courtroom. It fails at the threshold. 



If the rules governing the recognition of crime are not 
applied independently, the system cannot function as a 
system of law. Law ceases to exist because the decisive 
moment has already passed. 

The allegation has not been tested. It has been filtered. 

The law has not been applied. It has been withheld. The 
position is lawless. 

In those circumstances, the issue is no longer one of 
operational practice. It becomes a significant 
constitutional problem. 

 

Final Note 

This paper does not depend upon any single category of 
allegation or factual scenario. Its conclusion is narrower, 
and more serious: 

Where the gateway to the criminal law is subject to 
influence, the rule of law itself is placed at risk. 
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